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Summary

This progress report addresses human rights violations committed with small arms during
situations of armed conflict. Small arms are the weapons used to carry out most conflicts. The
widespread availability of small armsincreases the deadliness of conflicts and the sense of
insecurity in communities affected by armed conflict. Among the human rights violations
resulting from small arms misuse in wartime are summary executions, indiscriminate killing of
civilians, sexual violence, abduction and “ disappearance”, torture, and forced recruitment of
child soldiers.

There are many adverse consequences to human rights caused by the proliferation of
small armsin wartime, especially when arms are used by undisciplined groups, including
children. A high proportion of civilian war casualties are caused by small arms. Small arms are
used to violate the rights of detainees, including prisoners of war. Small arms are used to block
humanitarian relief and prohibit social reconstruction and development. Chronic small
arms-related violence contributes to the collapse of economic productivity, the erosion of social
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services and the disintegration of traditional social and cultural bonds. Small arms are misused
to forcibly displace civilian populations. The militarization of refugee and internally displaced
persons camps is a well-recognized problem which resultsin violations against human security,
including murders, rapes and criminal violence. Humanitarian workers are at risk as targets of
small arms-related violence.

International law, including international humanitarian law (IHL) and international
human rights law, provides normative limits on the transfer, availability and misuse of small
arms by States and armed individuals and groups. IHL sets limits on the means and methods of
warfare and provides safeguards for persons who are not participating or no longer participating
inarmed conflict. IHL also prohibits the transfer of certain arms either because of the nature of
the arms or because of the likely use of the arms by the intended recipients. Article 1 common to
the Geneva Conventions of 12 August 1949 requires States parties to “respect and ensure
respect” for IHL, including refraining from transferring arms if they have knowledge that the
arms will be used to violate IHL. Core obligations under international human rights law,
including non-derogabl e rights such as the right to life, freedom from torture and freedom of
thought, conscience and religion, also require States to protect individuals from violations
committed with small arms even in wartime.

Laws and mechanisms that could be used to protect individuals from small arms-related
human rights violations in wartime include arms embargoes mandated by the Security Council,
which could be designed and monitored more effectively. The major barrier to enforcement of
arms embargoes is the lack of political will, especialy among the major producers and exporters
of arms. States can also investigate and prosecute individuals and, in some instances, companies
under international criminal law either as perpetrators or accomplices in genocide, war crimes or
crimes against humanity.

Small arms misuse has adverse consequences on the human rights of women. Small arms
are the tools of rape and other forms of gender-based violence. Men represent the majority of
users of small arms as well as the mgjority of victims of small arms violence. Women assume
the burden of caring for men disabled by small arms violence. Male-dominated societies often
justify small arms possession through the alleged need to protect vulnerable women, though
women actually face greater danger of violence when their families and communities are armed.
The exclusion of women from shaping policies relating to small arms allows the social
mani pulation of the gender-based “gun culture” to continue, with devastating impacts on
communities.

The present report provides several recommendations for protecting human rightsin
wartime against violations committed with small arms, including the need for Statesto train their
security forces about IHL and international human rights law obligations with regard to small
arms. The report recommends that the international community improve the design and
enforcement of small arms embargoes and enforce criminal sanctions against persons and groups
that violate embargoes. The report further recommends that the international community involve
women in all phases of policy regarding the availability and use of small arms.
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I ntroduction

1 In its resolution of 2001/120, the Sub-Commission on the Promotion and Protection of
Human Rights decided to entrust Barbara Frey with the task of drafting a working paper on the
questions of (a) the trade and carrying of small arms and light weapons; and (b) the use of such
weapons in the context of human rights and humanitarian normsto be considered at its
fifty-fourth session. In response to this request, Ms. Frey submitted aworking paper to the
Sub-Commission (E/CN.4/Sub.2/2002/39) considering the diverse legal and practical issues
involved in these questions and offering recommendations for further action and research.

2. At its fifty-fourth session, the Sub-Commission examined this working paper and in
resolution 2002/25 it endorsed its conclusions and recommendations and recommended that the
Commission on Human Rights authorize Ms. Frey’ s appointment as Special Rapporteur with the
task of preparing a comprehensive study on the prevention of human rights violations committed
with small arms and light weapons on the basis of the working paper.

3. In decision 2003/112 the Commission on Human Rights approved the nomination of
Ms. Frey as Specia Rapporteur and requested her to submit a preliminary report to the
Sub-Commission at its fifty-fifth session, a progress report at its fifty-sixth session and a final
report at its fifty-seventh session.

4. The Specia Rapporteur prepared a preliminary report (E/CN.4/Sub.2/2003/29) that was
discussed during the fifty-fifth session of the Sub-Commission. The preliminary report set forth
aframework for analysing the legal and practical issues involved in the prevention of human
rights violations committed with small arms and light weapons. The report defined small arms
as those weapons designed for personal use and light weapons as those designed for use by
several persons serving as a crew, in accordance with the 1997 report of the Panel of
Governmental Expertson Small Arms. The preliminary report described the adverse
consequences for human rights caused by the availability of the estimated 640 million small
arms as well as 230 million anti-personnel landminesin the world today. It discussed the human
rights violations caused by the misuse of small arms by State agents, and the obligation of States
to ensure that the use of small armsin police and security activitiesis carried out in a manner
consistent with international human rightslaw. The report also discussed the due diligence
obligations of States to prevent human rights abuses committed by armed individuals and
groups. Finaly, the preliminary report addressed the legal obligations of Statesto prevent the
transfer of small armsinto situations where they will be used to commit serious violations of
human rights.

5. The present progress report® will first address the detrimental effects on human rights and
human security caused by small armsin situations of armed conflict. The report will describe
the international humanitarian law framework as well as State obligations under international
human rights law for preventing violations committed through the availability, misuse and
transfer of small armsin situations of armed conflict. The report specifically considers the need
to improve the effectiveness of arms embargoes as a method of preventing violations of human
rights and humanitarian law. The report also discusses prosecution of individuals who perpetrate
international crimes committed with small arms or who are complicit in such crimes. It
concludes by considering some of the gender implications of small arms availability and misuse.
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6. The addendum to this report articulates for the consideration of the Sub-Commission a
set of draft principles on the prevention of human rights violations committed with small arms.

l. THEHUMANITARIAN CONSEQUENCESOF SMALL ARMS
IN SITUATIONSOF ARMED CONFLICT

7. Human rights and human security suffer dramatically during armed conflict, and small
arms are the weapons used to carry out those conflicts. In 101 conflicts fought between 1989
and 1996 small arms were the most common weapons, and in some instances the only weapons,
used by combatants.? Small arms have been identified as the “real weapons of mass destruction”
because the vast magjority of conflict-related deaths and injuries since the Second World War
have been caused by assault rifles, grenades, mortars and other small arms.®> Small arms,
including military-style weapons intended for trained and organized militaries, are often found in
the hands of untrained civilians and unaccountable armed groups. Small arms are durable,
easy-to-use and portable and they circulate from conflict to conflict, causing harm and havoc in
the war zones where they are available. The widespread availability of small armsincreases the
lethality and duration of violence as well as increasing the sense of insecurity which in turn leads
to agreater demand for weapons (A/52/298, annex, para.14). Cultures of violence, which thrive
during armed conflict, serve to normalize and glorify war, weaponry, military force and violence.
Cultures of violence favour violent solutions over peaceful ones; they encourage civilians to seek
out physical protection, often by acquiring more weapons rather than by engaging in dialogue or
confidence-building measures.*

Civilian casualties and other violations

8. There are many human rights violations associated with small arms misuse in wartime,
including summary executions, indiscriminate killing of civilians, intentional targeting of
civilian areas, rape and other kinds of sexual violence at gunpoint, abduction and disappearance,
arbitrary detention, torture, forced recruitment of soldiersincluding children, forced labour,
forced displacement, looting, damage to cultural objects and civilian property, anong others.”

9. The proliferation of small arms, especially to undisciplined groups, has had devastating
effects on civiliansin the midst of armed conflict. Civilian deaths outnumber those of
combatants in many of today’ s ethnic and other internal conflicts. Indeed, civilians have become
the deliberate targets of small arms-related violence, a practice that is completely at odds with
internationally recognized legal protections granted to non-combatants under international

human rights and international humanitarian law.® Civilians also are caught in the crossfire, such
as when combatants use disproportionate force in violation of international humanitarian law.
Such practices have contributed to the high proportion of civilian war casualties, many of which
result from small arms. A study in Croatia, for instance, determined that civilian deaths may
have accounted for up to 64 per cent of the 4,339 fatalities studied during the war in 1991/92.”
Another study reported that at least 34 per cent of patients in International Committee of the

Red Cross (“ICRC”) field hospitals in Afghanistan, Rwanda, Chechnya, and the border regions
of Kenya and Cambodia were civilians wounded by bullets.® Surveys carried out in Sierra Leone
showed that almost 60 per cent of all war injuries were gunshot related, that 11 per cent of all
victims were under 15, and 43 per cent were women.®



E/CN.4/Sub.2/2004/37
page 6

Misuse of armsin prisons and detention centres

10. Small arms are used to violate the rights of detainees and prisoners of war. Excessive use
of force, including the misuse of small arms by detaining authorities, has resulted in the death
and injury of detainees and prisoners of war and small arms have been used to carry out torture
and ill-treatment, al in violation of international humanitarian law. ICRC has documented the
shooting of detainees with live bullets during periods of unrest or escape attempts.”® Using
firearms against detainees in circumstances where methods not using firearms could have
achieved the same result contravenes international humanitarian law as well as the Code of
Conduct for Law Enforcement Officials (art. 3), and the Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials (art. 3, 4, 5,9). Small arms are used as tools of torture:
to beat prisoners, to stage mock executions, and to intimidate prisoners into carrying out
degrading or humiliating acts.™*

Effects on economic and social rights

11.  Widespread availability of small arms not only perpetuates conflicts and makes them
more deadly, it also blocks humanitarian relief efforts and prohibits social reconstruction and
development. The direct effects of small arms violence include deaths, injuries, the cost of
treating war casualties, and the opportunity costs of long-term disability and lost production.
Indirect devastation is caused by the falling off of private investment and domestic savings

and the decision to spend scarce government resources on security measures, rather than
economic or social development. Arms-related violence leads to an atmosphere of insecurity
characterized by want, including the deprivation of the right to food,'? education®® and health
care.'* Dr. Olive Kobusingye, a Ugandan physician explains the crisisin health care: “Itislike
we are mopping the floor with the taps on. It takes five minutes to shower bullets, but it takes
three hours and immense resources to repair each person.”*> ICRC reports that in many conflict
zones, “it is easier to obtain guns and anmunition than food and medicine”.** Chronic small
arms-related violence contributes to the collapse of economic productivity, erosion of socia
services, the disintegration of traditional social bonds and communities and the militarization of
society because small arms are used to regulate social and economic interaction.’

Causal rolein forced displacement

12. The availability and misuse of small arms plays a causal role in the forced displacement
of civilian populations.*® According to Secretary-General Kofi Annan, “the forced displacement
of civilian populationsis now often a direct objective, rather than a by-product, of war”
(S/1998/883, para. 12). Combatants use arms to intimidate, attack and displace local populations
for many different ends, including ethnic cleansing, political violence or to establish economic
control over natural resources.’® There are currently an estimated 13 million refugees and
between 20 and 25 million internally displaced persons (IDPs) in theworld.® An estimated

4.3 million people were uprooted in 2002 alone.>* Most of those who are forcibly displaced are
women and children; they make up an estimated 70-80 per cent of refugees and IDPs.?? Surveys
conducted in IDP and refugee camps indicate that in many cases forced displacement was the
result of systematic shootings, threats at gunpoint, small arms-related homicides and other
violations of human rights associated with the misuse of small arms.?®
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Militarization of refugee and IDP camps

13. The militarization of refugee and IDP camps is a serious problem for the international
community. Safe havens created to aid victims of war become in some cases places of outright
danger for refugees, relief workers and the surrounding community.?* Camps become
militarized “when combatants intermingle with civilian refugees, armed el ements take control
over the camps, or the camps are used for military recruitment activities, rear bases, and/or
broader military-style campaigns’.>> Camps are targeted by security forces, local militias, and
insurgent or terrorist groups. Some camps have been used as hubs for arms trafficking.? The
militarization of refugee camps causes security problemsin host countries, including crime and
other threats to State security. At the same time, some host Governments have endangered
refugees by placing camps too close to the fighting, using the camps for cross-border insurgency
activities and supplying or accommodating armed actors.”’

14. In addition to awide range of security problems, the presence of armed elements among
refugee and IDP populations and in the areas surrounding refugee camps exposes them to
persecution, crime and destitution. Women and girls are vulnerable to attack in camps. A study
commissioned by the Office of the United Nations High Commissioner for Refugees (UNHCR)
observggl that armed assailants regularly raped women collecting firewood in certain refugee
camps.

Use of armsto target humanitarian and relief workers

15. In and around war zones, humanitarian, relief and development organizations are
increasingly at risk as targets of arms-related violence including killings, hostage-taking, sexual
assault, armed robbery and arbitrary arrest or detention. The reasons for these violations against
relief workers are twofold: the compelling need for organizations and employees to work in
dangerous regions and the growing availability and use of small armsin conflict and
post-conflict zones.”® For example, armed groups often force humanitarian agencies to turn over
goods and materialsintended for aid operations.*® Armed combatants prey upon humanitarian
workers and hinder the ability of organizations to provide assistance to those in need.®* Surveys
of relief personnel indicate that they feel personally threatened by small arms and that their
humanitarian and development work is adversely affected by the prevalence and misuse of
weapons.** The vast mgjority of relief workers reported that they had not received any security
training and that, when security training is provided, nationals are only haf aslikely to have
received security training as expatriates.*® Faced with the threat of armed attack, certain
humanitarian organizations have chosen to employ military guards and private security
companies.®

[I. INTERNATIONAL LAW PROTECTIONS REGARDING
THE AVAILABILITY, MISUSE AND TRANSFER OF
SMALL ARMSIN ARMED CONFLICT

16. International law, including international humanitarian law (IHL) and international
human rights law, provides important normative limits on the transfer, availability and misuse of
small arms by States and armed individuals and groups. Taken as awhole, the guarantees of
human security and human rights articulated in international law are the building blocks of
international security that States must recognize and enforce if the world is to move towards the
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genuine protection of human rights and towards the peace and devel opment which depend upon
human rights. According to Bertrand Ramcharan, Acting United Nations High Commissioner
for Human Rights, “ A society that is striving in good faith for human rights, that isimbued with
the spirit of respect for human rights, that is aspiring for a culture of human rights, is one that can
lessen the risks of conflict.”®

International humanitarian law framewor k

17. IHL sets limits on the means and methods of warfare and provides safeguards for
persons who are not participating, or no longer participating, in armed conflict. The principal
instruments of IHL include the Geneva Conventions of 1949 and their Additional Protocols

of 1977.%° The four Geneva Conventions and Additional Protocol | apply to international armed
conflicts - wars between two or more States and wars of nationa liberation. A more limited set
of rules applies to non-international armed conflicts; those rules are contained in common
article 3 to the four Geneva Conventions and in Additional Protocol 1. The core protections
under international human rights law also apply to non-international armed conflict, evenin
states of emergency, as will be discussed below.

18. IHL imposes limits on how small arms are used in conflicts and prohibits the use of
certain weapons entirely. A cardina principle of IHL requires a distinction to be made between
combatants and civilians, and further requires that civilian populations and objects be protected
from harm.®" Small armsthat are intrinsically incapable of distinguishing between combatants
and civilians are prohibited under this principle. Certain weapons including anti-personnel
landmines, chemical weapons and biological weapons have been expressly prohibited for this
reason.® Under the principle of distinction, IHL also requires that parties to an armed conflict
may only target military objectives, prohibits indiscriminate attacks and mandates that
precautions be taken to minimize civilian losses.

19. A second cardinal principle of IHL isthe prohibition of using weapons of a nature to
cause superfluousinjury or unnecessary suffering. Similarly, small armsthat violate this second
principle are prohibited, including but not limited to expanding bullets, booby traps and blinding
laser weapons.®

20. States and armed groups are prohibited from misusing small arms to commit serious
violations of IHL. Serious violations have been defined in IHL to include “ grave breaches’
during international conflicts as identified in the four Geneva Conventions including wilful
killing, torture or inhuman treatment such as biological experiments, wilfully causing great
suffering or serous injury to body or health, unlawful deportation or transfer of a protected
person, and extensive destruction and appropriation of property not justified by military
necessity and carried out unlawfully and wantonly.*® Grave breaches also include violations of
Common article 3 of the Geneva Conventions which also apply in non-international armed
conflicts. Common article 3 requires humane treatment of non-combatants, including prisoners
of war, and specifically prohibits violence to life and person, in particular murder, mutilation,
cruel treatment and torture. These violations have also been included in the list of war crimes set
forth in the 1998 Rome Statute of the International Criminal Court. The Rome Statute (art. 8)
also covers other serious violations of international humanitarian law in both international and
non-international conflicts.
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Limitationson transfer under IHL and general principles of international law

21. In addition to the above limitations on use, IHL aso prohibits the transfer of certain arms
either because of the nature of the arms or because of the likely use of the arms by the intended
recipients. Several more recent |HL treaties, such as the Convention on the Prohibition of the
Development, Production and Stockpiling of Bacteriological (Biological) and Toxic Weapons
and on Their Destruction of 1972 (the Biological Weapons Convention), the Convention on the
Prohibition of the Development, Production, Stockpiling and Use of Chemica Weapons and on
Their Destruction of 1993 (the Chemical Weapons Convention) and the Convention on the
Prohibition of Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their
Destruction of 1997, expressly prohibit not only the use of certain weapons but also their
transfer. Legal commentators have suggested that the prohibition on transfers should be read
into the earlier treaties aswell.** It would indeed beillogical to permit States to transfer
weapons that they are expressly prohibited from using.

22.  Separate from limitations on the transfer of arms based on the blanket prohibition on
their possession or use, there are also limitations on the transfer of arms which flow from the use
or the likely use of weapons in particular circumstances. States are obligated by general
principles of international law to use due diligence to prevent transfers of small arms that will aid
in human rights violations in recipient States. States that violate international human rights and
international humanitarian law by misusing small arms clearly bear the primary responsibility for
their actions. There may be circumstances, however, in which a State may have secondary
responsibility for violations committed by another State. The principleis articulated in the
International Law Commission’s draft articles on responsibility of States for internationally
wrongful acts, which were commended to Governments by the General Assembly in its
resolution 56/83. Article 16 provides:

“Aid or assistance in the commission of internationally wrongful act

“A State which aids or assists another State in the commission of an
internationally wrongful act by the latter isinternationally responsible for doing
soif:

“(@ That State does so with knowledge of the circumstances of the
internationally wrongful act; and

“(b) Theact would be internationally wrongful if committed by the State.”

The effect of this principle isthat States transferring arms with knowledge that the arms will
assist another State to commit awrongful act, such as agross violation of IHL or international
human rights law, may be held responsible for the wrongful act committed by the recipient
State.*? ILC expressly considered the issue of arms transfer in itslegal commentary to the draft
articles.®® The principle gives rise to binding legal obligations on all States to regulate the
transfer of small arms.
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23. Under article 1 common to the Geneva Conventions of 1949, States are obligated to
“respect and ensure respect” for IHL. Common article 1 requires States not only to ensure
respect of IHL within their own jurisdictions, but to take steps to ensure that the rules are
respected even by States and non-State actors outside of their immediate jurisdiction.** To
comply with this obligation States must not transfer small armsto States or other entitiesif those
arms are likely to be used to commit serious violations of IHL.

24, Under the obligation to “respect and ensure respect” set forth in Common article 1 of the
Geneva Conventions of 1949, States should refrain from transferring arms if they know that they
arelikely to be used to violate IHL. ICRC asserts that, to fulfil the obligation of States under
Common article 1, all national laws and policies and regional and global instruments on arms
transfers should include a requirement to assess the recipient’s likely respect for humanitarian
law.”® ICRC has proposed criteriafor such an assessment including: the IHL ratification record
of the recipient, whether the recipient State has trained its armed forces regarding its obligations
under IHL, the State’ s record of investigation and prosecution of IHL violations, the State's
control mechanisms regarding internal distribution of arms and ammunition and the existence of
atran‘%)arent verification process for determining the identity of the actual end user of the small
arms.

25. In December 2003, the International Conference of the Red Cross and Red Crescent
adopted as part of its Agenda for Humanitarian Action, Final Goal 2.3, which commits the
Conference to “reduce the human suffering resulting from the uncontrolled availability and
misuse of weapons’. To achieve this goal, the Conference agreed that “ States should make
respect for international humanitarian law one of the fundamental criteria on which arms transfer
decisions are assessed” .’

International human rights obligations during armed conflict

26. In addition to limitations on the use and transfer of small arms under IHL obligations,
States are prohibited from using small arms to violate core human rights even during armed
conflict. States may suspend certain human rights protections when they have officially
proclaimed a state of emergency but they may never suspend specific core or non-derogable
rights. The standard for suspending any international human rightsis quite demanding: article 4
of the International Covenant on Civil and Political Rights provides that, in order for human
rights to be suspended, the announced state of emergency must “threaten the life of the nation”,
States may derogate from their human rights obligations only to the extent “strictly required by
the exigencies of the situation,” and the actions must be taken in a non-discriminatory manner.
States may never suspend the right to life (art. 6), freedom from torture (art. 7), freedom from
davery (art. 8, paras. 1 and 2), the right to recognition before the law (art. 16), or the freedom of
thought, conscience and religion (art. 18), among others. These core human rights overlap
substantially with the protections owed to non-combatants under common article 3 of the Geneva
Conventions. Non-combatants are therefore entitled to the mutually reinforcing provisions
found in IHL and international human rights law which are intended to protect them even in the
most extreme situations of armed conflict.
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Thefailure of arms embar goes

27. United Nations Security Council arms embargoes prohibit the transfer of small armsto
certain designated recipient groups or States. Mandatory embargoes are imposed under
Chapter V1I of the Charter and are therefore binding on al Members of the United Nations.
Since the end of the cold war the Council has declared at least 14 mandatory arms embargoesin
response to external aggression, civil war, persistent breaches of peace accords, humanitarian
crises, serious violations of human rights, coups and support of terrorism. Arms embargoes
prohibit States from transferring any weapons to the embargoed destination and additionally
require that States enact national measures so that private actors do not transfer weapons to the
embargoed destination. When embargo violations occur, Member States are obligated to impose
penalties on the violators. Unfortunately, embargoes are often imposed too late to prevent or
reduce armed conflicts and human rights violations.

28. The international community has failed to enforce arms embargoes effectively and the
consequences of such failures have been devastating.”® The Security Council has taken some
steps to improve methods of supervision. The most notable innovation has been the use of
Investigative panels to expose sanctions violations and recommend steps to strengthen
enforcement.*® The investigative panels have offered a critical view of the methods used to
circumvent United Nations sanctions. The Fowler report (§2000/203, annex 1), which
documented sanctions violations in Angola, for instance, revealed the complicity of certain
States as well as the pervasive use of private arms brokers as crucial playersin arms trafficking.
According to that United Nations investigative report, arms brokers were responsible for
purchasing and supplying the bulk of the weapons to the Uni&o Nacional Para a Independéncia
Total de Angola (UNITA) aswell as providing anmunition, parts and training to rebel forces.™
Other important practices that facilitate the violation of arms embargoes are poorly regulated air
transportation and the falsification of end user certificates.

29. The methods for circumventing arms embargoes are well known and monitoring could be
designed in away that provides greater protection to human rights. The major barrier to arms
embargo enforcement is the lack of political will, especially among the major powers which are
the largest producers and exporters of arms, to create and enforce an effective international arms
monitoring regime.>* While major powers are quick to point out that they sell arms to legitimate
Governments and not embargoed groups, it is well-documented that small arms delivered
“legally” to a Government often find their way into the hands of embargoed actors and human
rights violators.>

30. Increased transparency and accountability regarding arms embargo enforcement is
critical to preventing the human rights violations committed with small arms. If practised
broadly, transparency would help provide early warning of potential escalation of violence
indicated by an influx of alarge number of small arms. Transparency would counter corruption,
and the arms trade “is one of the most corrupt and bribery-laden endeavours in the world”.>* In
some situations there are structural factors, such as when there is an abundance of small arms
already present in aregion, that make it difficult to prevent or reduce violence. Despite these
problems, concerted enforcement efforts can drive up the costs and risks associated with small
arms trafficking and increase the prospects for preventing deadly conflict.>* Several
non-governmental organizations (NGOs) have recommended that instead of the current system
of ad hoc investigative panels, the United Nations should create a special arms embargo unit
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within the Secretariat, which would collect information on violations, and allow for comparative
analysis that could identify patterns of violations.>> Arms embargoes are an important tool for
preventing human rights violations committed with small arms, especially during armed conflict.
The international community has within its grasp the knowledge and means to impose
embargoes when justified on human security grounds and to strengthen and enforce them once
they arein place. It lacksonly the political will to do so.

Individual criminal responsibility for small armsviolations

31. Besides holding States accountable for their international obligations not to misuse small
arms or to transfer them to groups that do so, individuals and, in some instances, companies
could also be held responsible under international criminal law either as perpetrators or
accomplicesin genocide, war crimes and crimes against humanity. Under the Rome Statute of
the International Criminal Court individuals are liable for war crimes if they use prohibited arms
and ammunition. The Statute specifically enumerates as war crimes the use of prohibited arms
and ammunition including poison weapons or gases (art. 8 (2) (b) (xvii) and (xviii)), exploding
bullets (art. 8 (2) (b) (xix)), or weapons of a nature to cause superfluous injury and unnecessary
suffering or which are inherently indiscriminate (art. 8 (2) (b) (xx)). Individual perpetrators
therefore can be prosecuted in the Court for using prohibited arms or ammunition. They can also
be prosecuted for using small arms to commit any other crimes within the Court’ s jurisdiction,
including genocide, crimes against humanity or war crimes.

32. In addition to the international criminal responsibility of perpetrators, persons that
knowingly supply arms used to commit atrocities can be prosecuted in national and international
tribunals under the general principle of complicity in the commission of a crime. International
criminal law provides guidance regarding the application of the principle of complicity. The
Nurnberg Tribunal used general principles of criminal law to interpret the Statute of the
International Military Tribunal in regard to complicity.®*® Many were convicted by the Tribunal
as accomplices rather than as principals.”” The concept that a person may be prosecuted as an
accessory to or complicit in the commission of an international crimeis also set forth in Control
Council Law No. 10 (domestic prosecutions in post-war Germany), the Convention on the
Prevention and Punishment of the Crime of Genocide (art. 111 (€)), the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (art. 4 (1)), and the
International Convention on the Suppression and Punishment of the Crime of Apartheid (art. 111).

33. International criminal courts have jurisdiction over crimes of complicity. The statutes of
the International Criminal Tribunals for the Former Yugoslavia (ICTY) and Rwanda (ICTR)
contain ageneral complicity provision establishing criminal liability for persons who have
“planned, instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation or execution of acrime” that iswithin the Tribunal’ sjurisdiction. The Rome Statute,
article 25 (3) (c), articulates individual criminal responsibility for persons who, “for the purpose
of facilitating the commission of such acrime, aids, abets or otherwise assists in its commission
or its attempted commission, including providing the means for its commission”.
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34. Thereis caselaw ininternational criminal courts that supports the prosecution of arms
traffickers who have knowledge that their products will be used to carry out international crimes.
The British Military Court convicted the supplier of Zyklon B gas, which was used in the gas
chamgéars at Auschwitz and other concentration camps, for violating “the laws and usages of
war”.

35. There are three requirements to establish the guilt of an accomplice. First, an
international crime, such as genocide, awar crime, or a crime against humanity must have been
committed. Second, the accomplice must have contributed in a material way to the crime.

Third, the accomplice must have acted with knowledge and intent as to the commission of the
underlying crime.* Key casesin the ICTR and the ICTY have interpreted these three elements
of complicity: proof of the underlying crime,?® physical support of the crime,®* and knowledge of
the consequences of such physical support.®? In the Akayesu case, the ICTR Trial Chamber
specifically enumerated “ procuring means” as an example of complicity by aiding and abetting,
and identified within this category “persons who procured weapons, instruments or any other
means to be used in the commission of an offence, with the full knowledge that they would be
used for such purposes.”® Under the principle set forth in Akayesu, a person who provides
small arms to a group knowing that the arms will be used to carry out atrocities could therefore
be subject to prosecution as an accomplice to genocide, war crimes or crimes against humanity.®

36. The principle of complicity was used by the Special Court in SierraLeone, which in
March 2003 indicted Charles Taylor, former President of Liberia, for, among other alleged
crimes, having provided financing, training, weapons and other support to the rebelsin

Sierra LG(gone who engaged in war crimes, crimes against humanity and other serious violations
of IHL.

37. It is possible that corporations, as well asindividuals, could be tried as accomplices
under international criminal law, though the law in thisareais still underdeveloped. The
Nurnberg Charter included groups or organizations among those who could be prosecuted, but
the ICTY and ICTR statutes do not include organi zations as persons within the courts
jurisdiction. Effortsto include criminal liability of “legal persons” within the Rome Statute were
unsuccessful. Still, many States do allow for corporate criminal liability and businesses
engaging in arms trafficking therefore may face prosecution for complicity in atrocitiesin their
own national courts, especialy in cases of universal jurisdiction such as torture, genocide and
serious violations of international humanitarian law.*®

Recent national and international legal developmentsregarding small armstransfers

38.  The Specia Rapporteur would like to point out significant devel opments at the national
level, particularly in Belgium and Brazil, to prevent small arms violence through national
legislation requiring registration of production, importation and transfer of small arms.?” In
addition to these national developments, various regional treaties, international political
agreements and codes of conduct call for States to assess the impact of their arms transfers to
ensure that they do not violate existing international legal obligations, such as international
human rights or international humanitarian laws. While severa of these initiatives were
discussed in the Special Rapporteur’s preliminary report (E/CN.4/Sub.2/2003/29, paras. 53-57),
with regard to human rights violations, she will briefly elaborate on recent devel opments,
especially asthey relate to armed conflict.
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39. The Americas have the only legally binding regional treaty on small arms, the
Inter-American Convention against the Illicit Manufacturing of and Trafficking in Firearms,
Ammunition, Explosives and Other Related Materials, adopted in 1997, which regulates
firearms, ammunition and explosives in the context of law enforcement and crime control. As of
March 2004, 22 States out of 34 in the region haveratified it. The Convention requires export,
import and transit licences, marking of small arms; and criminalization of illicit production and
sales. The Convention itself does not establish export criteriatied to IHL or human rights
obligations, but non-binding model regulations on brokering promulgated by the Organization of
American States do incorporate such criteria.®®

40. In 1998, the European Union adopted a politically binding Code of Conduct on Arms
Exports which requires member States to conduct an assessment of each request for export of
military equipment, including small arms, to ensure that such exports are compatible with
specific established criteria. The criteria prohibit EU member States from exporting military
equipment if thereis a clear risk that the proposed export might be used for internal repression.
In addition, States must “exercise special caution and vigilance in issuing licences, on a
case-by-case basis and taking account of the nature of the equipment, to countries where serious
violations of human rights have been established by the competent bodies of the United Nations,
the Council of Europe or by the EU” (Criterion Two). With regard to armed conflict, EU States
may not export arms which would provoke or prolong armed conflicts or aggravate existing
tensions or conflicts in the country of final destination (Criterion Three). The EU Code of
Conduct includes a mechanism for preventing member States from supplying arms if the request
for those arms has aready been rejected by another member State. The 10 new member States
of the EU are also bound by the Code of Conduct.

41. Belgium'’s law, mentioned above, is evidence of an effort to make the EU Code legally as
well as politically binding in the region. NGOs, however, have reported that despite the Code,
EU member States have exported arms, technology and expertise to recipients who have used
such items for grave human rights violations or breaches of international humanitarian law.®

42. In 1998, the Economic Community of West African States established aregional
moratorium banning the importation, exportation and manufacture of light weapons in member
States.”® While the ban remains in place and is strong in principle, there have been many
documented violations which are of particular concern because of widespread armed conflict in
the region.”

43. On aglobal level, the central agreement on preventing and reducing small arms
proliferation is the United Nations Programme of Action to Prevent, Combat and Eradicate the
[llicit Trade in Small Arms and Light Weapons in All Its Aspects of 2001. The Programme of
Action, while comprehensive in scope, was developed largely within an arms control and
disarmament framework and thus does not adequately el aborate the human rights and
humanitarian consequences of small arms proliferation and misuse. The Programme of Action, a
politically binding agreement, does require that national export controls be “consistent with
existing responsibilities of States under relevant international law”.” One of the objectives of
the ongoing United Nations process on small arms is to identify clearly and precisely the content
of these “existing responsibilities’, which must certainly include core human rights and IHL
obligations.
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44, The First Biennial Meeting of Statesto Consider the Implementation of the Programme
of Action was held at United Nations Headquartersin July 2003. Two very positive outcomes of
the meeting were a process for drafting a binding instrument on marking and tracing of small
arms and a devel oping consensus on the need to regulate international arms brokers. Despite this
progress, the meeting of States did not acknowledge the links between legal and illegal markets,
make progress in defining the existing obligations of States with respect to arms transfer criteria,
or recognize the need for domestic regulation of small armsin order to protect human security.

45, The international human rights community has an important role to play in the
implementation of the United Nations Programme of Action. There is a need to develop global
legal standards to keep small arms out of the hands of human rights violators. The proposed
international arms trade treaty” reaffirms the existing obligations of States under international
law and applies those obligations explicitly to the decision to transfer arms. The adoption of
such atreaty is needed to clarify State responsibility for arms transfers that result in violations of
international human rights and international humanitarian law.

[11. GENDERIMPLICATIONSOF THE AVAILABILITY
OF SMALL ARMS

46.  Among the adverse consequences of small arms on human rightsistheir use in enforcing
discriminatory practices against women and in the commission of other gender-based violations.
An analysis of the gender implications of small arms availability, transfer and misuse reveals the
different experiences of women and men in the face of the culture of violence facilitated by these
weapons. Men represent the majority of users of small arms as well as the mgjority of victims of
small arms violence. Men also represent the mgjority of decision-makersin the transfer and
misuse of small arms. As aresult, the strategies developed to address small arms tend to focus
exclusively on men; women are seen only as victims who must be protected but who are not
allowed to create or implement policies regarding small arms or the violence they support. Such
atwo-dimensional approach overlooks the role of women in constructing safe communities, and
it furthers gender-based stereotypes that equate masculinity with guns.

Men asvictims of the“gun culture”

47. The magjority of small arms-related casualties occur among males between the ages

of 15 and 44. Males suffer death at the barrel of a gun far more often than females; for
example, during aone-year period in the 1990s, firearm deaths of malesin 52 countries
outnumbered deaths of females at aratio of slightly more than 9 to 1, and the majority of these
deaths occurred in males aged 15-44.”* Males accounted for 77 per cent of all violence-related
homicides and over 60 per cent of all suicides globally in the year 2000.” Whileit is difficult to
say with precision how many of these homicides resulted from the use of small arms, the World
Health Organization estimated in 2001 that 75 per cent of all male homicides and 30 per cent

of al male suicides are carried out with afirearm.” War-related deaths were estimated to

be 310,000 persons in the year 2000.”" Of these, the greatest mortality rateis found

amongst 15- to 44-year-old males.’®

48. A critical factor in the prevalence of young men as victims of small arms violence isthe
widespread ideology promoting guns as symbols of masculinity. In some Central European
cultures, when a boy is born, people exclaim “We have increased by one gun!” In other armed
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cultures, the gun is an extension of the male self; Kalashnikovs are as common as baseball

caps.” Y oung men are socialized to believe that guns are the tools by which they can provide,
protect and have power in their communities.® Small arms are primarily owned and used by
men.®! If asociety has strong social structures, atraditional “gun culture” does not inevitably
lead to violence.®* In many communities, however, there are no adequate social controls, and the
ideology of masculinity and gunsis exploited to promote armed violence. In these situations, the
consequences of the constructed guns/masculinity ideology may be devastating, as boys and men
become both the perpetrators and the victimsin the culture of violence that destroys the entire
spectrum of rightsin their communities.

Women: apowerful voice against small armsviolence

49, The human rights of women are severely affected by the availability and misuse of small
arms. Proliferation of small arms can increase gender disparities by increasing the physical
power of men. The threat of small arms violence emphasizes gender behaviour in away that
constrains or diminishes women's activities and activism.

50. Small arms are the tools of rape and other forms of sexual violence: women are raped at
the point of agun, and guns are used as an instrument of rape.*® Sexualized violenceis
promoted by socially constructed ideologies that give men power over women and children.
While male-dominated societies often justify small arms possession through the alleged need to
protect vulnerable women, women actually face far greater danger when their families and
communities are armed.®* In post-conflict situations, especially among defeated groups,
reasserting “lost” masculinity can take the form of severe repression and violence against
women.®

51. Because women are sometimes portrayed only as the victims of violence at the barrel of a
gun without taking into account the complexity of their experience regarding small arms their
opinions regarding small arms proliferation is often undervalued. Women’sroles run the entire
spectrum, from perpetrators of small arms-related violence to witnesses, to victims, to healers
and rebuilders of communities. Women therefore need to participate in all phases of
policy-making to prevent small arms violence. The consideration of women’sroles as caretakers
and community buildersisacritical part of the gender analysis. Because men make up the
majority of victims of armed violence, women are often the ones | eft to deal with the
consequences of the violence. Whether in peacetime or during armed conflict, the burden of
caring for men and holding together families falls disproportionately on women.®® It is women
who must compensate when their male family members are away in battle, injured or killed. Itis
women who assume the work of maintaining and restoring communities affected by violence.
Still, women are seldom involved in helping to create or implement solutions to violence.®’

52.  Women's exclusion from shaping policies relating to small arms allows manipulations of
gender ideology to continue. Male domination of military, law enforcement and security sectors
prevents perspectives essential to meaningful arms control and conflict resolution. WWomen must
have a central rolein efforts to disarm communities in post-conflict situations and to construct
confidence-building measures that decrease the demand for small armsif such efforts are to
succeed. Some international programmes have begun to do so. The United Nations Department
of Disarmament Affairs, for instance, has developed a Gender Mainstreaming Action Plan to
promote gender perspectives in its security work.%®
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V. CONCLUSIONSAND RECOMMENDATIONS

53.  Thisreport focuseson the pervasiverole of small armsand light weaponsin
violations of human rightsand IHL in armed conflict. Thewidespread availability and
misuse of small arms causes hundreds of thousands of deaths and injuriesin armed conflict
and contributesto the collapse of economic and social structuresupon which safe
communities can be built. Civilians, despitetheir protected statusunder international
humanitarian law, are caught in the crossfire and specifically targeted by armed groups.
Theinternational community has not taken the necessary stepsto keep small arms out of
the hands of those who use them to violate human rightsand IHL. The human rights
community, including this Sub-Commission, should call for human security and human
rightsto be at the centre of international action regarding small arms.

54. It iscritical for Statesto providetraining to their armed for ces, including military,
law enforcement and private security forces under their control, on basic principles of
international human rightslaw and international humanitarian law especially with regard
to the use of small arms.

55. To protect the human rights of personswho arethreatened by armed conflict, the
international community must improvethe design and strengthen the enforcement of arms
embar goes, and States must enfor ce criminal sanctions against persons and groups that
violate mandatory embargoes. States should adopt binding national laws containing
export criteriathat prohibit transfers of small armswhere such armsare likely to be

used to commit serious violations of international human rightsor international
humanitarian law. Theinternational community should adopt the armstrade treaty, to
ensure a common global standard to prevent thetransfer of armslikely to beused to
commit such violations.

56. States should investigate and prosecute individuals and groupswithin their
jurisdictionsthat knowingly supply small arms used to commit genocide, war crimes and
crimes against humanity, or should refer such individualsfor prosecution in an
international tribunal.

57. States and the international community should involve women in all phases of
policy regarding the availability and use of small arms. Gover nments, assisted by civil
society, should “disarm” the socially constructed notion of guns as masculine by
constructing a stable security situation through security sector reform, economic
development and strict regulation of illegal gun possession.

58.  Assuggested in the discussion among Sub-Commission members at the

fifty-fifth session, the author will explorefurther in her final report the due diligence
responsibilities of Statesto protect theright to life of personswithin their jurisdiction
through reasonableregulations, including licensing, to prevent possession of arms by
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personswho are at risk of misusing them, requiring safe storage of small arms, requiring
tracking information by manufacturers, investigating and prosecuting those who misuse
small arms, and offering periodic amnesties and other appropriate measuresto remove
unwanted small armsfrom circulation. In particular, thereisaneed to explorethe
boundaries of theright to self-defence asa general principle of criminal law and its specific
application to small arms possession and use. The Special Rapporteur would welcome the
comments of member s of the Sub-Commission and non-gover nmental or ganizations on
thistopic.
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